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Giving & Receiving in Indian Country 

Making Donations to Tribal Nations and Tribal Charitable Initiatives 

ThreeHoops presents a Q & A style article interviewing IRS' Office of Indian Tribal Governments (IRS/ITG) Specialist, Don Thomas. Acknowledgements for content contribution and review also go to Debra Thompson of ITG Northwest, and Ken Voght of ITG, Eastern United States & Southern Plains.

The Q & A is not to be used or cited as authority for setting or sustaining a technical position, but instead to come to a better understanding of the tax law as it pertains to Indian tribal governments. 

The overall goal of the office of Indian Tribal Governments (ITG) within IRS "is to use partnership opportunities with Indian tribal governments, tribal associations, and other federal agencies to respectfully and cooperatively meet the needs of both the Indian tribal governments and the federal government and to simplify the tax administration process." Specialists for ITG often address issues that are unique to Indian country through education, customer service and enforcement.

Making Donations to Tribal Nations and Tribal Charitable Initiatives

ThreeHoops: 
If an individual or charitable fund or foundation wanted to make a donation to an Indian Tribal government, would they be allowed a charitable deduction for their contribution? 

Donald Thomas, IRS Indian Tribal Governments Specialist, Pacific Northwest: Individuals, estates and business entities are allowed charitable deductions for contributions to recognized tribal governments. Under Code Section 7871(a)(1) an Indian tribal government shall be treated as a State for contribution purposes by individuals, corporations or partnerships, estates, or by persons subject to gift tax per sections 170, 2055, 2106(a)(2) and 2522. Section 7701(a)(40)(A) states ";The term 'Indian tribal government' means the governing body of any tribe, band, community, village or group of Indians, or (if applicable) Alaska Native, which is determined by the Secretary, after consultation with the Secretary of the Interior, to exercise governmental functions.". In other words, "Indian tribal governments;" must be recognized by the Secretaries of Treasury and Interior to be treated as a state for charitable contribution purposes.

ThreeHoops: 
So we understand that an individual, estates or business entities are allowed charitable deductions to 'federally' recognized tribal governments. 

How would IRS tax code treat making a grant to a Tribal government differently from making a grant to a state? 

How would IRS tax code treat making a grant to a Tribal government differently from making a grant to a 501 (c) (3) (nonprofit) organization? 

Donald Thomas, IRS Indian Tribal Governments Specialist, Pacific Northwest: Charitable funds and foundations can and do make grants to Tribal governments, Recognized Tribes and subsidiaries under Section 7871 may receive contributions or gifts like states receive contributions. A Tribe or its subsidiary may utilize charitable contributions for the Tribe, its members, or donate to another charitable organization. An exception to utilizing charitable Contributions as the Tribe wants, is if the original contribution had a restriction, then that contribution, grant or donation may be limited to its intended purpose. Restrictions and limitations are placed by the donor, and violation may result in bad press, no additional funds and/or court action. 

Pursuant to Section 4942 of the Code, a foundation is not subject to tax on a qualifying distribution paid to accomplish one or more purposes of Section 170(c)(2)(B). Although Section 170(c)(2)(B) does not specifically include distributions to the state as a qualifying distribution, the Internal Revenue Regulation Section 53.4942(a)-3(a)(2) extends the definition of "qualifying distributions" to include distributions to the state or political subdivisions. 

Code Section 7871(a)(7)(B) states that an Indian Tribal government shall be treated as a state for purposes of subchapter A of Chapter 42, including sections 4940 through 4945 that are applicable to private foundations. 

A grant to an Indian Tribal government or subdivision would constitute as a qualifying distribution under Section 4942, but would not constitute a taxable expenditure under Section 4945 provided that the Tribal entity is recognized by the Secretary of Treasury. 

A Tribe that is state-recognized, but not federally-recognized may utilize a 501(c)(3) structure as its operating entity. By utilizing a 501(c)(3) structure the Tribal organization would be exempt from taxation and a private foundations could make a "qualifying distribution" to that Tribe under Section 4942. 

A federally-recognized Tribe may also form a 501(c)(3) subsidiary, but it is not necessary because foundations are equally permitted to make "qualifying distributions" to states, recognized tribes and 501(c)(3) organizations. Some foundations may prefer distributing to 501(c)(3) organizations because they are insured that the (c)(3) organizations will not influence legislation, have more control that the funding will be utilized for the grant purposes, and they will have access to the books and records. Under these conditions of the foundation, the Tribe that sets up a 501(c)(3) organization will lose certain sovereign rights, and should consider carefully about its sovereignty. 

ThreeHoops: 

Tribal governments come in different forms. There are federally recognized Tribes and there are state recognized Tribes. Federally recognized Tribes are those which you mention as being recognized by the Secretaries of Treasury and Interior, is this correct? 

Donald Thomas, IRS Indian Tribal Governments Specialist, Pacific Northwest:

Yes, you are correct.

Federally recognized Tribes are initially recognized by the Secretary of Interior and published in the Federal Register as recognized and eligible to receive services from the United States Bureau of Indian Affairs. The Secretary of Treasury recognizes Tribal governments for purposes of Code Section 7871, after conferring with the Secretary of Interior and publishes a list of the federally recognized Tribes in the Internal Revenue Bulletin (IRB). 

Each state has a list of Tribes that is recognized within its boundaries. States generally recognize all federally recognized Tribes, and may recognize other Tribes through its petitioning process. 

ThreeHoops: 

If an individual, estate, business or charitable fund or foundation wanted to make sure a Tribal Nation was federally recognized is there a list they can refer to? Where would they find the list? Does it cost anything? 

Donald Thomas, IRS Indian Tribal Governments Specialist, Pacific Northwest:

The latest list of recognized Tribes was published as Revenue Procedure (Rev. Proc. ) 2001-15, IRB 2001-5, 465 on January 29, 2001. If a Tribe has not been included in Rev. Proc. 2001-15, and it is recognized by the Secretary of Interior, then it may submit in the form of an application for a private letter ruling in accordance with Rev. Proc. 2001-1, IRB 2001-1, 1. 

There are several sources the Internal Revenue Bulletin. You may contact one of many tax professionals; Tax Attorneys, Certified Public Accountants, Enrolled Agents and other tax advisors that subscribe to the IRB or the semiannual accumulation of the IRB called the Cumulative Bulletin. IRB and/or the CB may be ordered directly from the: 
Superintendent of Documents, 
P.O. Box 371954
Pittsburgh, PA 15250-7954; 
online orders http://bookstore.gpo.gov/irs; phone orders (202) 512-1800; 
and fax orders (202) 512-2250. 
In addition, the Internal Revenue Bulletin is available on CD-ROM annually as part of Publication 1796. The CD-ROM can be purchased from National Technical Information Service (NTIS) on the Internet at www.irs.gov/cdorders or by calling (877) 233-6767. Each of the above sources will charge you for the information. 

A free service by the Internal Revenue Service for those with access to the Internet can be found at www.irs.gov/ at the bottom of the page select Tax Info for Business, then scroll down to Internal Revenue Bulletins. The Internal Revenue Bulletins may be linked directly by going to http://www.irs.gov/bus_info/bullet.html which is in Adobe PDF format. 

ThreeHoops: 

In contrast to federally recognized Tribes, 'state recognized Tribes' do not appear on Rev. Proc. 2001-15, or in Rev. Proc. 84-36, 1984-1 CB 510 (political subdivision list). They also are generally organized under 501 (c) (3) nonprofit structures because they are not federally recognized, yet still need a way to provide for the services the Tribe gives Tribal members. If an individual, estate, business or charitable fund or foundation wanted to make a charitable donation to a state recognized Tribe operating under a 501 (c) (3) structure, do they need to take any different actions then they would take to donate to any other 501 (c) (3) organization? 

Donald Thomas, IRS Indian Tribal Governments Specialist, Pacific Northwest:

Section 501 (c) (3) organizations are notified of their status by the IRS, Exempt Organization (EO), by letter. The Tribe and its organization should have a copy of that letter on file. Therefore, a contributing organization can request from the Tribe a copy of that EO letter or refer to the Cumulative List of Organizations, Publication 78. Pub 78 is for sale by the Superintendent of Documents or you may go to the Internet at www.irs.gov/ then go to Site Tree (at the bottom of the irs web site page), then to Exempt Organization Search, then Search for Exempt Organizations or simply click on http://www.irs.gov/search/eosearch.html for the publication 78. Tribes will not be listed in the Cumulative List of Organization Publication (pub 78) just like states and local governments will not be listed, but 501. (c) (3) nonprofit organization will be listed.

ThreeHoops: 

Thank you Mr. Thomas, for your insight and information on this topic. If people have more questions about this subject for the IRS Indian Tribal Governments office, who should they contact? 

Donald Thomas, IRS Indian Tribal Governments Specialist, Pacific Northwest:

Thank you. Indian Tribal Governments offers you the following ways to get material and answers on federal tax matters:

Call: Customer Account Services toll-free (877) 829-5500

Visit: 

IRS' Indian Tribal Governments website

IRS' Search Site

IRS' Tax-Exempt Organizations websitettp://www.irs.gov/bus_info/eo/index.html

IRS' Tax-Exempt Bonds website

IRS' Employee Plans website

IRS' Excise Tax website

Social Security Employer Service

Department of Labor

Write: 

Internal Revenue Service

Indian Tribal Governments T:GE:ITG

1111 Constitution Avenue, NW

Washington, DC 20224

Contact directly:

Christie Jacobs, Director of Indian Tribal Governments

Phone (202) 283-9800

Christie.Jacobs@irs.gov

The following managers will put you in direct contact with an Indian Tribal Government Specialist in each respective state area.

Steve Bowers steve.d.bowers@irs.gov (714) 836-2047 ITG Manager Southwest Area (Arizona, Colorado, New Mexico, Utah)

John Saltmarsh john.k.saltmarsh@irs.gov (909) 388-8162 ITG Manager Western Area (California, Hawaii, Nevada)

Debra Thompson debra.w.thompson@irs.gov (702) 455-1379 ITG Manager Pacific NW Area (Alaska, Idaho, Oregon, Washington)

John Walters john.l.waters@irs.gov (701) 239-5400 x253 ITG Manager North Central Area (Illinois, Iowa, Kansas, Michigan, Minnesota, Missouri, Montana, Nebraska, North Dakota, South Dakota, Wisconsin, Wyoming)

Ken Voght kenneth.g.voght@irs.gov (716) 686-4860 ITG Manager Eastern United States & Southern Plains Area (Alabama, Arkansas, Connecticut, Delaware, Florida, Georgia, Indiana, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Mississippi, New Hampshire, New Jersey, New York, North Carolina, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, Vermont, Virginia, West Virginia
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